SOFTWARE DISTRIBUTION IN GERMANY -
WHERE EAST HAS MET WEST

by
Dr. Thomas Hoeren”

"It was the best of fimes, it was the worst of times,

it was the age of wisdom, it was the age of foolishness,

it was the epoch of belief, it was the epoch of incredulity,
it was the season of light, it was the season of darkness,
it was the spring of hape, it was ihe winter of despair,
we had everything before us, we had nothing before us.

Charles Dyickens, A Tale of Two Cities

As of 3 October 1990, the temitory of the former German Demacratic
Republic (GDR) has been merged with the Federal Republic of Crermany
(FRG). This unique event has affected afl areas of Geanan and European
industry.

The following considerations dcal with the impact of German
reunification on the distribution of software. L has w be tken inlo
consideration that the German software marketr hits reached a vatume of 25
million Deatschmarks in 1989; it consists of around 2,350 corparations with
120,000 employees.! How is this bhuge markel adlected by the unificativa?
What are the main legal problems of unitication fur software distribstion?
What considerations must be taken inlo accoum when drafting & contract on
software distribution in Germany 1oday?

1. Past problems caused by the reunification

The reunification of East and West Germany caused a kot of problems
which have heen sobved. These problems focussed on the fact that the
legislation and the jurisdiction in the former Gennan Democralic Republic
were totally different to those of West Gennany. For instance, the GDR
didn't have any legal protection of dJesipns comparable to the
"Geschmucksmustergesei2” in West Germany.  Although the Unfiir
Competrition Act has never been repealed in Fast Gemnimy, its regulations
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1 There have been no official stalistics on this subject until now. ‘The details
mentioned above have been taken from a study af the Ministey of Economy
entiled "Informarionstechnik in Dewischland, Bericht iiber die Situation der
informationstechnischen Branche und den Einsaiz der informationsiechnik in
der Bundesrepublik Deurschiond” (Bann 1991).
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have never been used in practice. The GDR had enacted a Paient Acr? but
the socialist model of patent law, however, led to the sstablishment of
economic patents ("Wirtschafispatente™) and 1o the idea that inventions are
the property of the company.

The GDR cven had a copyright system.3 The Copyright Act,
however, stated that works protecied by copyright law could be used by all
pan.: of socialist socicty without the permission of the agthor (section 21
().

All these statulory gaps have been abolished by the unification
contract ("Einigungsverirag” of 18 September 1990).5 Bown pans of
Germany have agreed in this contract that almost alf regulations enacted in
the FRG shoukd apply thraughout the entire lerritory of the reunified
Geymany. This adoption of westermn law includes

- the Patent Act,®
- he Copyright Acy,”
. the Unfair Competition Ace® and
. the Antitrust Acs®
In the same way, the law of the Evropean Communities ¢xiends to the

ierritory of the former GDR as from the date of Gernmnan uvnification.
However, the EC Commission has made some Lransitional prrangaments; for

2 Gesetz dber den Schuiz von Erfindungen - Patenigesery - of 27 Ociober 1987,
Gesergestiair I, No. 29, p. 284.

3 Gesetr iber das Urheberrech of 13 September 1965, Geserzesblarr [, No. 14,
p. 205,
4 With regard to the other differences of the COpYTight system in the GDR and

the FRG of Frank Stolz, Der Einigungsvertrag vom 3} Augugt 1990
twischen der Bundesrepublik Deurschland und der Deutschen-
Demakratischen Republit und  seine Auswirkungen auf die
Urheberrechisgeseize brider Siaaren, UFITA 115 (1981, p. § ot seq.;
Manzer, Das Gesesz iber das Urheberrecht der Deutschen Demokratischen
Republik vom 11, September 1965, UFTTA 48 {1966}, p. 129.16]1.

h] Bundesgeserzblart 11 Nr, 35 of 28 Septermnber 1990, RBS - 004 mir Protokoll
und Anlagem | - 3 (S05 - 1238).

6 FPatentgesesz of 16 December 1980, Bundesgeserzblatt 198] 1, p L

7 Gesetz dber Urheberrecht und verwandte Schutzrechre of 9 September 1965,
Bundesgesetzbiait |, p. 1273

] Gesery gegen den uniauteren Wetthewerb of 7 June 1909, Reichsgeseizbion
1509, p. 499,

9 Geserz gegen Wetthews rbsbeschrdnkungen of 20 February 19%0,

Bundesgeseizblat 1990 1, p. 235.

The Trewhandansiair stales that the reunification of Germany has not
produced cpecial antitrust law problems: of. the lelier of Dr. Vonnemann
{iegal Direciorate of the Treuhandanstalt) w the suthor of 15 August 199].

)
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example, the East Gennap corporations have been granted a perisd of three
months (beginning with the date of unification) during which the competition
rules of Articles 85 - 90 of the EGC treaty luve not been enforced, 19
Meanwhile, almost all regulations of the 13:C treaty bave becuine applicable
in the former GDR.

The EC Commission has, however. stated that it will take the specilic
interests of East Germnan trade and industey inlo account when dealing with
EEC iaw. One may expect Lhat the Comimission will use its discretionary
powers under Ant. 85 (3) of the EEC weaty s promote mergers and
acquisitions and all necessary restrictions of competition in Fast Cermnany 1!

As a resull, software distribution contracts may be druficd after the
reunification in the same way and with e same problems as before,

IL. Present problems of reunification

There ase some problems ¢caused by e reunificinion which have not
yet been resol vel,

L. The extension of indusirial property rlghts to une Germany

Sect. 3 (1) of Suppl. 3, Chapter 111, Sect. C of the unification
contract 12 provides that industrial propenty rights which have been registered
before the reunification are still valid in theis former area of peotection. This
strange regulation has the effect that an inveator who has registercd his
invention in Munich prior 10 3 October 1990 ¢an anly use his rights in the
region of the former FRG. I the same invention has been made and
registered in the former Gennan Democratic Republic, U tightholder of his
patent is granted protection restricted w East Gennany,

This situation has been criticised by the compuier indusiry and legal
literature. For this reason German legistators decided 1o develop a new act
on the extension of industrial property rights in Germany ("Geseiz Gher die
Erstreckung van gewerblichen Schurzrechien™),

10 Application of Competition Rules in Germany, Comimission Press Release of
3 Ociober 1990
i Cf. Gerwin van Gerven/Takao Suami, New Legal Framework for Trade

Relations hetween the Eurepean Community and the Centrat and Eastern
European Countnies, Iniernational Business Lawyer, March 1991, p. 5] -
152

12 Bundesgeseizblan 11, 961 - 961,
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It bas yet (o Be seen in which way the German legislators wili
transform the EC directive into nationgl law. A first ynoMicial proposal for a
Rew wct has heen published in May 1992; this proposal only comains an
exacl iransiation of the EC direciive into German, Most computer lawyers
#re of ibc opinion that the firs( official proposel will not be published before
Winier 1992

2. Contractual problems of software distribution

been masketed with the aid of ﬁmgcmcm.s on OEM ("Original Equipment
Manufacrurer™) or VAR (*Vajue-Added Resale”)3! | I pddition, lessing
or trmnchising contracts are 80ing to0 be COLMON in software made,

The German courts are nevertheless using restrictive crileria for the
legal control of these contracts. Therefare a lot of contraciua 1ermns have
been beld 1o be invalid by the German jurisdiction,

¥} The restrictions on re-asle and rental

According 10 Sect. 17 (1) of the German Copyright Act, the <copyright
owner has the exclusive right 10 offer the program to the public and put it on
the market (Sect. (7 (). This right s, however, limited by the exhaustion
doctrine embodied in Sect, 17 (2) of the Capvrighr Acs. This doctrine states

the marker and sald with the copyright owner's consent.  Several couns,
inciuding the Federal Supreme Count and the Federat Comstisutional Coun,
have held thay e €xhaustion doctrine applies t0 the rental of works 32
Therefore, the copyright owner may not use copyTight to control and regulate
the subsequent rental of the work.

For a long time it has been unclear whether this doctrine may be
appiied with regard 1o sofiware licences. 33 Thys uncertaingy focussed on the

—————

0 CE ‘Thomas Bachofer, Per EM Vertrag, Computer und Rechs 1988, p. 1 -
19: Jochen Schreider. Praxis des EDV-Rechis, Cologne 1990, p 842 . 846

k1 Cf Thomaes Bachofer, Der VAR. Verirag, Compuser und Rechr 1988, p 809-
IR

n Bmdﬂwrfanung:gerichr. Judgment of 3 Oclober 1989, Compurer und Rechi
1990, p. 535, Bundesgerichhof, dudgment of 6 March 1985 (1 2R 208/819),
Computer und Rechy 1986, p. 440 Gewerblicher Rechisschuty und
Urheberrechi, p 736, Of. Oberlandesgerich Frankfan, Judgment of 5 haly
1990 (6 U 6089, Compuiter und Rechr 1991, p. 92, Oberiandesge richt
Hamm, Iudgment of 12 May 198t (4 1 1873y, Neur Juristische
Wrx'hnurhrjﬁ 1982, p. 658

See Hoeren, Softwarriberiassung ols Sachkaws, Munich 989, p- 69 - 83 with
further references

n In the view of some lawyers, the rights of e software producer are not
€xhaunied 1o that he cap Prevent the re-sale. importstion or hire of hic
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question as to wheiher a soflware “licence” may be regarded as a "sale”
sccording o Sect. 1(2). This question has been discussed conroversially for
8 long time, The Federal Supreme Clourt recerly upheld three cases M in
which standard sofiware was regularly markeicd by way of a sale cantract
even where the contract had been desiguated a "Yeence”,

The Niiraberg Count of Appeal®® has been the first court which has
applicd this classification 10 the ¢xhaustion doctrine. The judges stated that
this doctrine has 10 be applied w software contracts o that the licensor of an
OfCrAling System Cannot sesurict the re-sale of his software. Any contractual
restriction on the re-distribution (sale, rent. icase) of purchased suliware s
bence invadid and unenforceable in Genmnany,

The German law will however, have o be parily changed o reflect
the provisions of the EEC direclive on seftware protection wherehy a
rightholder can always restrict the rental of seftware (¢f, Art. 4 of the
drirective),

b} “Tying clauses” and “Slogie CPU licences"

Some software producers and distrtbutors are using "cundninn_s on
reverse” stipulating that the software may only be used on a single specified
CPUJ of a designated producer 36

—_—

software; cf Moritz, Oberlassung von Standardsoftware, in: Computer und
Rechi 1989, p. 1084 ¢ g

This view has been rejectad by lawyers us shatlow and contradiciory wv Sece
t7 of the Germwn LCapyright Act; see Hoeren, Softwareiiberfarsung als
Sachkauf. Munich 198y, P 58 ¢f 1eq ; Schueider, Softwarenw lung svertrage
i Spannungifeld von Urheber-und Kartetlrecht, Munich [984, P12 et seg
Barisch, Weitergabeverbate in A(}B-Vrrrvagfn cur Uherlany ung von
Standardsofware, Computer und Rechs 1987, P-¥ el gey

4 fudgment of 18 Ociober 1989 (VIR 2R 325/88), Lompuier und Roch 1m0,
P 24, Jurisienzeitung 1990, P. 236 Judgment of 4 Novernler {987 (VI 2K
IL4/R6), BGHZ 102, 135, Surisienzeitung 1988, p 460 (with 4 comment of
Junker); ludgment of 2 May 1985 (1 ZB B71/84), Gewerblicher Rechisschutz
und Urheberrechs 1985, p. LOSS.

CI. Hoeren, Sofnvareﬂberfa.f.mng als Sachkaur - Konteguenlen aui dem
Urteil des BOGH vom 4. November 1987 Rechi der Datenverarbritung 1154,
P US.120

3% Qbdertandesgericht Nurnherg, Judgment of 20 Juae 198y i3 U INI2K), Mewe
Jurnskizehe Wochenschrift 1989, p. 2634, Computer und Rechi 1990, p 113,

s Cf. Chsisioph Zabrnl, Einsarz ven Slandardanwendung:pmgrummrn auyf
Yremden” DV Anfagen, Compuler and Rechi 1989, P05 el seg.



dournal of Law and Information Science {1992)

On 14 February 1991 the Minisiry of Justice published a firse
proposal. i a second proposal has been edited as at 25 July 1991.14 The binr
has recently been enacted S mw came into force on | May 1992,

The act provides thai all industrial property rights should extend to the
yhole_ aneg o.l" Germany (Sect. 4). Furthermore, the act Focuses on the idea of
::oemlcnoe {cf. Sect. 26): if an industria! property right has been granted in
st and West Germany for the some product, both rightholders should have
be same rights in one Germany. They may both exclude a third person from
be use of their right; but they have (o respect mutually the rights of the other.
b far 13 this "coexistence” leads to unfair and univoidable injuries

wesentliche Beeintrdchiigung™) 1o one rightholder, the rights are restricted
¥ either East or West Germany. Additionally, all licences granied by a
ghtholder prior 10 3 Ociober 1999 should remain binding; these licences
lso extend 10 a reunified Germany, As Niederleithinger! % has already
ated, this regulation is very abstract and will lead to a lot of uncentainties,

__The act also provides that the idea of "coexistence”
Hiiding trademarks {Scet. 30). M two corporations use medgicnimir:to
¢ moleqm_n is restricted to the former regions of West or Easg Germany'
s restriciive auitude of the legislation is caused by the fact that a singlc.
We mark is an important insurument of marketing and may not be used by
o differem corporations.

The act however contains iwo exceptions 10 the rule. First, a
demark awner may ool be excluded from supra-regional advertisements. |7
msequently a sofiware comporation is allowed 10 use its wrademark in a
wspaper distributed throughout the whole of Germany. The act also
wides that & tademark owner may wse his vrademark in Germany in all
ws where a resiriction of use would he unfair ("unbiilig™). This very

fue provision has (o be applied for instance if 2 trademark granted by the
borities of the GDR has never been used until now. ¢

Due 1o the fact that a lot of the terms used in the act are ve absurac

. . t
I_n_'lulgadms,‘ many legal dispuies will prabably arise wilhr{cgard w0
liding industrial property rights.

Gewerblicher Rechischurt und Urhebe rrecht 199, p. 213

The “Referensenenivurf vom 25, Jufi 1991° has been published in »
supplement W the Mitteilungen der deutschen FPaienianwalie 199].

Gesetr aber die Erstreckung von bl i
gewerblichen Schutzrech:
1992, Bundesyesethlarn 1, p 938 Harechien of 23 Apri

Emmst Nicdericithinger, [e Erstreckung von gewerblichen Schuizrechten auf

Glangr r HIIChlangs e der
itas G, irgehict Deur. hiands. Min llung deutschen Patentanw e 82

For the difficult 1erm “supra-regional adventisements” see the recent decision

of the Landgerichs Kdln of 9 April 1991 (3t 0 58 f
1901, g soh I ( AR0Y. Archiv fiir Pressereche
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2. The extension of Inteliectual property rights to une Germuny

The unification coniract does not contain any seguolation conceming
the question of whether reunification licences on copyrightible works cxtend
0 all of Germany. This problem is of special importnce for the soltware
industry; many German sofiware corporatious are bound by the exelusive
licences of American Software finms (IBM, Apple). If these licences have
been finalised before the reunification, the rights of the licensee huve been
granted for the temitory of the Federal Republic of Gennany, “The fale of
these licences after the German reunification is very doubuul, For instatice,
is the licensee free 1o open a branch office in Leipzig or Dresden without the
permission of the licensor or is he obliged 10 enter into a new contracl with
the licensor with regard to the distribwtion in East Germany?

This difficult question has not been the subject of any court decisions,
Academic literature bas reacied very controversially o this wopic: Schwarz
and Zeiss!® bave supporied the idea that licences granted before the
reunification extend to all of Germany. By way of argument, they refer (o
Sect. 32 of the German Copyright Act and the exhaustion doctrine. In their
view, these regulations provide that a licence can never subdivide an
otherwise uniform national temmitary. Thus, "Germany” is regarded by these
authors as a uniform state so thal an exclusive licence has 0 cover the
terrilories of hoth East and West Gennany

This view has 10 be rejecied. At the beginning of this century, the
"Reichsgeriche had already stated thal a territorial timitation of licences
remained vilid in the case of a lapse of state sovercignty.!? Tlhe putics have
finalised the licence agreement wnder the implicit candition thar 1he Yicence
should only exiend (o the former parts of the FRG. Theretore, the agreement
may aot be interpreted conteadictory 1o the intenton of tie parties 20

Additionally, Sect. 32 of the Copyright Act and the exhauslion
doctring may not be applied to vontracts compleled hefore the feunification
since ;hl: Copyright Act extends 10 the reunitied Germany as from 3 October
1990.21

Consequently, “old” licences have to he sdapied to the new sitution
existing after reunification. Additional arvangements have 10 be made 10 the
effect that the licensor will get adequate remuieration for the distribution of
software in the former pasts of the GDRR.  This may even lead o the
annulment of the “old”™ licence in a case where the terms of this licence 1end

19 Maithias Schwarz/Hendrik Zeiss. Alrlizenzen und Wicdervereinigung,
Zeitschrift fiir Urheber- und Medienrecht 1990, p, 468 - 469

19 Reichsgericke, Judgment of 9 Novemnber (898 (Rep. [ 21-8/148), RGZ 42,
P304 Reichugerichs, Jadgment of 16 November 1901 (Rep. 1 235/01), RGZ
49.p 174

bl Fromm/Mordemann, Urheberrecht, Stuttgart 7th ed. 19K, p. 172

b4 CEL Artur Wondike, Auswirkungen des Einigungsvertrags auf das
Urheberrecht in den neuen Bundestdndern, Gewerblicher Rechrschurr und
Urhiberrecht 1991, p. 266 - 267
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' The Court of Appeat of Frankfuri?7 has recently swated that these
clauses are invalid according to Sect. 9 of the Unfair Coreract Terms Acs. 38

The judges held that these provisions are basically unfair 1o the end-
uscr. Even if the sofiware has been developed with regard 10 a certain
bardware configuration, the software peoducer is not allowed 10 e the sale
of the programme 1o the use of a given bardware.

Courts have not yet decided if this Lype of clause it valid. The academic
literature bowever, supports the opinion Lhat a single CPU licence is
Tepugnant 1o the exhaustion docirine and for that reason invalid 39

In my view this opinion is wrong. The exhaustj ine i
lpplica_hlc only to the disiribution of ascomputer pi:-?\g:ou':m(f?t?:e i::
Weasheitug t the bt Ihepetve, e doxtrine has nothing to do with
resrtctions on the intermal yse of & program.  As a result, CPU clauses are
only invalid if they contain an vnfair prejudice within Sect. 9 of the Unfuir
Contract Terms Act. This may be the case if the contract has been drafied o
the effect that - & temporary use of back-up computer is not allowed or - 2
transfer 10 a new computer has been forbidden even in the case of a failure of
the "old” CPLj 40

<) The distribution of copying utilities

. The German courts held thar the distribution of eopying utilities (as

ACOPYI IPC™ and others) is unlawful under sect. 1 of the Unfair Competifion
l.

In the case of the Court of Appeal of Swtegar,*! the plaintiff sold
expensive CAD-software together with a “dongle”, i.e. a technical device for

37 Qberiandesgericht Frankfurt, Judgment of 17 January 1991 (6 U L&o0),
Computer und Rechs 1991, p. 345,

3 Geserz tur Regelung dey Rechrs der Allgemeinen Geschdftsbedingungen
{AGBG) of % December 1974, Bundespeserzhiar 1 3317.

b Cf. Michae| Bartsch, Weitergabeverbote in AGH. Vertrigen tur Oberlassung
von Standard Software, Computer und Recht 1987, p. B - 13 with further
references.

L] For further detnils see Thomas Hocren, Softwareiberiassung ats Sachkauf
Munich 1089, p. 88, i 8 a4 Sachiad

L1} OLG Stuttger, Judgment of 10 February 1989 (2 U, 200/38), Co
' 3 mpuler wund
Reche 1989, p. 685, Newr Juristirche Wochenschrift 1989, p. 2612,

Similar questions arose in other parts of Continental Europe: CE. the decision
of the Austrian Supreme Court of 25 Octaber 1988 (4 Ob 941/88),
Gewerblicher Rechisschuiz und Urheberrecht Intemationat 1989, n BS0,
EDV & Rechr 1989 p. 4. The decision is comunented by Holzinger, EDV &
Reche 1989.p. 2 #t 1eq.
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the protection against software piracy to be put on e nterface of the
computer. The defendant was a distributor of Canadian soltware which was
destined to eliminate the dongle. The plaintiff argued that the supply and
distribution of this seftware was unlawful and sucd for an injuncaon,

The court clearly stated the uniair nawre of copying utilities and
granted the injunction. The judges referred w U.S. degisions on the use of
video recorders, especially the Betamax case of the U.S. Supreme Court 42

. The Supreme Court bad beld that the sale of these recorders was not

unlawful if they were widely used for lawful purposes or coutd only be used
for substaniial non-infringing purposes. The Ciennan judges applied this rule
and stated that the defendant's program was solely destined W eliminate 4
concrete technical safeguard conlained in a specific competitive product;
Lherefore, the distribution of the copying otlity was regarded as ‘unfair
parasitic intrigue’ according o sect. 1 UWG,

d) The enforceability of shrink-wrap Deencess?

The German courts have not yet decidend whether soliwirr may bie
markewd by means of shrink-wrap licences. In the case mentioned sbove,
the Court of Appeal of Stutigart has, however, stied (as sbiter dictum’) that
shrink-wrap ficences are lawful and enforceable under German law 4

But this assumption was not substantiated by the court and stands in
contradiction lo the ‘opinio communis’ held among German computer
lawyers 45 They held that shrink-wrap licences are invalid and void hecause
they do not fulfil the requirements of the Unfair Cantruct Terms Act. This
act provides in Sect. 2 thar an unsigned document only has contractual effzcr

Cf.\he Freoch “la commande electronique case of the Paris Court of Appeal,
Tudgment of 20 October 1988, JCP od. (i, 1989, [§, 2188, The devision is
commented upon by Bellefonds, The Copyung of Software and Sriftware for
Copying. Case Law in France, EIPR 1989, 335,

42 US Supreme Court, Decision of 17 January 1984 - No. Bl 1647, Sany
Corporations of America et al. v. Universal City Studios, Inc ef al, Archiv
SR Urkeber-, Film- und Theatervecht 98 (1984 ), P 280,

43 For further discussion on this question ia olher parts of Furope see Graham
Smuth, Software contracts, in: Chris Reed {Ed ), Contputer taw, Lomdon 1990,
p. 48 - 50; Jack Russo, Do "Box-Top” Software Licenses work?, Saftware
praiection, March-April 1984, p. 1 - 9; David . Babler, Shrink-wrapped
software agreements, Licensing Law and Business Repori 1985, No. 4, p. 37 -
42.

“ OL.G Stutigart {sec above). Computer und Recht 1949, p. 6RS, Mews
Juristische Wochenschrift 1989, p. 2632,

43 Cl. Thomas Heymann, Der Unsinn mut dem Schutzhillenverrag. FC - Woche
of 16 Februsry 1987, p. 27, Peter Salje. Wirksamkeitsprobleme der
Lizenzvereinbarung bei Standard.-Software, Festschrift Lukes, Cologne 1989,
p- 13 ef 1eq; Thomas Hoeren, Saftwareitbertassung als Sachkauf, Munich
1989, p. 140 - 160 with further references.
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if the party tendering the documenl has been given reasonably
sufficient notive of the conditions and

if this party has consented to the document,

In the case of shrink-wrap licences, the end-user has tot consented to
the 1erms of wthe licence. He may not be deemed to have accepiod these terms
by opening the shrink-wrap and using the softwarc. He is allowed to open
the sprink-wrnp because be has already boughi the software, His actions in
opening the sofiware package are merely 10 gain access to the contents and
are not intended 10 constiune an implicit act of acceptance of a contract. 45

3. Monopolies in the software Industry: Antitrust law issues

The most difficult problems have resulled from the growing tendency
of the sofiware industry 10 crase technical monopolies. These problems have
not yoi been considened by Gennan couns; for Lhis reason 1 only wam 10
make some remarks on this subject.

2} The refusal to licence, supply snd maintenance

Some years ago it was discussed in the literature whether a software
producer who refuses to licence, su ply or maintain his software for a certain
corpommtion violates antitnust law. 47 According to Sect. 26 (2) of the Cierman
Antitrust Act, undertakings which enjoy a dominant position in the marke48
arc uot allowed to apply dissimilar conditions (o equivalent transactions. The
Federal Supreme Court*? has interpreted this section 10 mean thar powerful
corporations have 0 complete contracts on the supply and maintenance of
goods or grant licences o other corporations.  Exceptionally, a refusal has

been hicld 10 be valid where the supply would create a danger o the product
or the standing of the supplier.

tt is very uncertain if and how these fules are o be applied to the
software industry. As I said before, neither the courts nor the anlitrust
sutharities have dealt with this topic.

@ For a similiar case in the 1nited States of. Kiarv. H&M Parcel Room, Inc.,
61 N.Y.5.2d 285 (1946), aff.d, 286 N.Y. 1044 (1947}

47 Cr. M_ichuel Lehmann, Akuelle korteli. und weRbewerbsrechiliche Probleme
der Pzznzierung vor urhebervechilich geschiiizten Compuierprogrammen,
Betriebs-Berater 1985 p. 1209 - 12 L7; Hana-Rudalf (Ubel, Kartellrechificher

.;;;pmh ayf EDV-Wartungsverirag?, Computer und Rechi 1987 p. 273 -

“ For details of this definition see Sect, 22 (1) of the Antitruss Act.

49 Bundesgerichishof, Decision of § May 1919, WoW/E BGH 15R9; Decision of
% November 1967 (KZR 7/66), BGHZ 49, P. 99. Decision of 3 March 1960
(KVR §1/68), BGHZ 52. p. 65 Decision of 19 September 1974 (KZR 14/77)
Newe Juristische Wochenschrifi 1974, p- 2237; of. hndrstan:b‘ml:
Decision of 12 Ociober 1967, WuW/E BKariA | 1BY of seq
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b) The Maglli case of the European Court uf First Enstance

However, the problem has recently intensificd due to the Magill case
decided by the European Court of First Enstance on 10 July 1901.50 The
court upheld a decision of the European Commission®! regarding the refusal
te licence as an abuse of dominant pesitions under Art. 86 of the EIC weaty.
The judges held that broadcasters may not refuse 10 geant licences for the
publication of their radio and television programme listings although these
listings are protected by copyright. In the view of the courl, it is
incompatible wilh Community law to use copyright for the sake of securing
monopolics.

This decision has far-reaching effects for the whole Luropean
industry. [ am very eager to listen (0 the specch of Thomas Vinje on this
subject, who will probably demonstrate the possible applications of this
judgment in the software industry.

IV. Final Remarks

The reunification of Germany hat crestd rew, and inecnalied
exisung, legal problems concemming soliware disinbution  These difficult
questions bave a common cconomic origin. For the time being, the software
industry in Eastern Germany is going o be rapidly reorganised towards a
market-oriented economy. The whole indusury has 1o be ransformed into
private corpovations and is now up for sale by the Public Trust Institution
(Treuhandansialr). This process will only succeed with the aid of foreign
investors, especially from Cenural and Eastern Furopean (Cowntries, wha
promote the esablishment of trade relations with these new corporations,
The EFC and the German government have implemented a 1ot of [inancial
aid programmes which seem to be almost unkoown o foreign
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The software indusiry in East Germuny cannol survive without
foreign investments in temms of producdon or Wistribulion. For this reason
the future of this markel is very precarious so Lhal the quodation from Charles
Dickens mentioned above may be used to chiracierise the atmosphere within
the German sofiware industry; "It is the season of light. it is the scason of
darkness. It is the spring of hope, il is the winter of despair, We have
everything before us, we have nothing hefone us”,

50 The decision has unfortunately not been published in Germany. T have taken
my informalion from the Computer and Communications Bulletin, Seplember
Ml.p1-2

h]| Magill TV Guide v. ITP, BBC and RTE, Offivial Jeurnal 1989, [ 7041 O
LF_ Bellis/P } 1 Ecluse, Competition Law for Infurnualion Technology in
Europe, in: Alfred P. Meijboom/Corien Pring (ed.), The Low of Information
Technology in Europe 1992, Deventer 1991, p 48 - 51

52 In August 1991, the “Deutscher Indusirie- und Handelsiag” edited a very
detailed study on this subject entitled “flie nmeurn {[dnder.
Férdermapnahmen”  This study may be ordered from the Deutscher
Industrie- und Handelslag, Adenauerallee 148, 135300 Bonn |



