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I. Introduction

On 14 May 1991, the EC Directive on software
protection was cnacted.' [t is expected that the Diree-
tive will lead to many legal changes especially in
Germany.” The Federal Republic of Germany is said
to have the most limited copyright protection of
software in Europe.* According to s. 2 of the German
Copynght Act. compuler programs are protected by
copyright law if they represent a “personal, intellec-
tual creation’. In the view of the German Federal
Court, this section only applies if the form of a
program in selection, collection. arrangement, and
division of information and statements goes far
beyond the skills of an average programmer.* These
rules have been widely criticised in national and
international literature,” the main argument being
that their application would result in about %) per cent
of software being unprotected against piracy.

The EC Directive has mainly been enacted to
torce the German Federal Court to grant copyright
protection for almost all computer programs. But
does the Directive really achieve this goal? Is the
Federal Court obliged to change its dubious jurisdic-
tion in respect of the Directive?
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2. Article 1 Section 3 of the EC Directive

Article 1 Section 3 of the Directive defines the
originality required for copyrightability of software as
follows:

*A computer program shall be protected if it is
original in the sense that it is the author’s own intellec-
tual creation. No other criteria shall be applied 10
determine its eligibility for protection.’

According to the Directive’'s German text. a pro-
gram will only be protected if it represents the “own
intellectual creation” of an author. This is exactly the
same definition which the German Copyright Act
formulates in s. 2(2). A work is said to be original
under this act if it is a "persdnliche’ (own), ‘geistige”
(intellectual) ‘Schopfung’ (creation). The German
Federal Court stated that its *average programmer’
test constitutes the correct way to decide whether a
computer program is an "own intellectual creation” or
not. Therefore, the Federal Court may in future use
its considerations laid down in the Inkassoprogram or
Nixdorf cases 1o interpret the EC Directive,

The Directive, however, stresses that ‘no other
criteria shall be applied to determine its eligibility for
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proteclion'. But even this exclusion has to be
regarded as compatible with the present German
copyright law. Section 2(2) restricts copyright protec-
tion to all works which include personal, inteliectua)
creations, Every computer program realising this
standard of originality is copyrightable: it is not per-
missible to use any other criteria to define the copy-
rightability.

Consequently, art. | 5.3 of the Directive has the
same meaning as s.2 of the German Copyright Act.
The way in which the German Federal Court
interprets the Copyright Act need not be changed
with the EC Directive.

3. The preamble

This result may be refuted by the preamble of the
Directive. The preamble states that ‘in respect of the
criteria to be applied in determining whether or not a
computer program is an original work. no tests as to
the qualitative or aesthetic merits of the program
should be applied’. German computer lawyers have
pointed out that this prohibition of qualitative or
aesthetic tests will force the German Federal Court to
change its jurisdiction.”

(a) The nature of the preamble

First, the nature of a preamble used in EC directives
must be noted. The preamble of a directive is not
legailv binding. 1t may at best be used as one medium
for the interpretation of the directive among others.
The EC Commission obviously did not want the
prohibition of qualitative or agsthetic tests to become
legally binding: this decision of the Commission has
to be accepted.

{b) The meaning of the term ‘qualitative’

The terminclogy of the preamble has been censured
as being very vague and ambiguous. On the one hand.
the preamble prohibits the use of qualitative or aes-
thetic criteria to test the copyrightability of software.
But on the other hand. the Directive does not define
the terms “qualitative’ or ‘aesthetic’. What does the
Commission regard as ‘non-qualitative’? Does ‘non-
qualitative” mean ‘quantitative’? But how can one
check the copyrightability of a program in a quantita-
tive manner?

(¢} The comparison with Angle- American copyright
law

Most comments on the directive support the opinio
communis that the definition of origimality in the
Directive has been nfluenced by the Anglo-
American copyright system excluding any qualitative
test for originality.” This view is, however, wrong. Of
course . all works which originate from the author and
have not been copied are protected under American
copyright law.* But additionally. the work must not

be ‘trivial’. In the famous decision Bleistein v.
Deonaldson Lithography Co.” Mr Justice Holmes
stated that qualitative critenia should not be applied
to copynight ‘outside of the narrowest and most
obvious lLimits”. That is the reason why a lot of
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US decisions denied the copyrightability of a work
because of its triviality or the absence of creativity.”

This view has been supported even by the US
Supreme Court in its recent decision Feist Publica-
tions Inc. v. Rural Telephone Service Co. Inc." The
Judges stated that originality ‘necessitates indepen-
dent creation plus a modicum of creativity’.” The
court emphasised in this decision that a work may
only be regarded as copyrightable if ‘it posesses at
least some minimal degree of creativity’.” Therefore,
the Supreme Court held that a compilation of facts
is not protected by copyright if it is obvious and
commonplace."

The same situation may be found in the UK. As in
the US, the UK couris have refused copyright protec-
tion to works consisting of commonplace material."
The judges always stated that copvrightability
depends upon a substantial or sufficient effort and
skill expended by the author on his creation of the
wotk." Therefore, the South African Supreme Court
argued in 1982." that there could be no copyrightin a
computer program being ‘too trivial'.

These considerations show that a minimum of
gualitative or aesthetic merits s necessary to grant
copyright protection even according to the Anglo-
American copyright law. Otherwise, any four-line
BASIC program written by a schoolboy has to be
regarded as copvrightable. For this reason. the
‘Green Paper’ defined onginality by using a lower
threshold of qualitative criterta:

‘Programs should be protected where they are
original in the sense that they are the result of their
creator’s own intellectual effort and are not com-
monplace in the software industry.™

The EC authorities have. however, chosen 10 deny
any qualitative test, although a sole non-qualitative
test of originality is impossible.

4. Conclusions

The Directive defines the originality of a computer
program by using the terms "own intellectual creation’
{art. 1{3)). These terms may be found in the present
German Copyright Act. too. Therefore. the Federal
Supreme Court need not change its junsdiction in the
face of the Directive and 115 implementation. The
judges may continue stating that the average pro-
grammer test is still appropriate to define an own
inteliectual creation.

Consequently, the Directive has failed to meet its
matn target; io change the German copyright system
with regard to the protection of computer programs.
The EC authonties have produced a directive which
will not create untformity among the EC member
states. but which will have a strong disharmonising
effect on the copyright law in the EC member states.
The Directive on software protection must, however,
be regarded as part of a bad ‘EC tradition’ of disas-
trous. amateunish directives — as, for instance, the
Directive on product liability" or on the protection of
topographies.” They have all been prepared in
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detrimental haste and under the pressure of profes-
sional lobbyists. Neither universities nor national
governments have been able to discuss intensively the
contents of the directives. Thus the legal framework
with regard to the Common Market is going to be
produced by a non-democratic bureaucracy and some
lobbyists in Brussels, while the computer lawyers in
Europe have to stay outdoors.

Thomas Hoeren, Dr_ iur., Lic. theol. is Lecturer in
Computer Law at the University of Miinster (FR(G)
and co-editor of the German journal *Computer und
Rechr’.
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